Request for Proposal
FOOD AND BEVERAGE CONCESSION AGREEMENT
STANDARD CONTRACT PROVISIONS

Article 1
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Financial Matters

1.1
Submitting False Claims. The full text of San Francisco Administrative Code
Chapter 21, Section 21.35, including the enforcement and penalty provisions, is incorporated into
this Agreement. Pursuant to San Francisco Administrative Code §21.35, any contractor or
subcontractor who submits a false claim shall be liable to the City for the statutory penalties set
forth in that section. A contractor or subcontractor will be deemed to have submitted a false
claim to the City if the contractor or subcontractor: (a) knowingly presents or causes to be
presented to an officer or employee of the City a false claim or request for payment or approval;
(b) knowingly makes, uses, or causes to be made or used a false record or statement to get a false
claim paid or approved by the City; (c) conspires to defraud the City by getting a false claim
allowed or paid by the City; (d) knowingly makes, uses, or causes to be made or used a false
record or statement to conceal, avoid, or decrease an obligation to pay or transmit money or
property to the City; or (e) is a beneficiary of an inadvertent submission of a false claim to the
City, subsequently discovers the falsity of the claim, and fails to disclose the false claim to the
City within a reasonable time after discovery of the false claim.
Article 2

“As Is All Faults” Condition

2.1
CONTRACTOR ACKNOWLEDGES AND AGREES THAT THE PREMISES
ARE BEING ACCEPTED IN THEIR “AS IS ALL FAULTS” CONDITION, WITHOUT
REPRESENTATION OR WARRANTY OF ANY KIND, AND SUBJECT TO ALL
APPLICABLE LAWS, RULES, AND ORDINANCES GOVERNING THEIR USE,
OCCUPANCY, AND POSSESSION. CONTRACTOR REPRESENTS AND WARRANTS TO
CITY THAT CONTRACTOR HAS INVESTIGATED AND INSPECTED, EITHER
INDEPENDENTLY OR THROUGH AGENTS OF CONTRACTOR’S OWN CHOOSING,
THE CONDITION OF THE PREMISES AND THE SUITABILITY OF THE PREMISES FOR
CONTRACTOR’S INTENDED USE. CONTRACTOR HAS DETERMINED, BASED
SOLELY ON ITS OWN INVESTIGATION, THAT THE PREMISES ARE SUITABLE FOR
CONTRACTOR’S BUSINESS AND INTENDED USE. CONTRACTOR ACKNOWLEDGES
AND AGREES THAT NEITHER CITY NOR ANY OF ITS AGENTS HAVE MADE, AND
CITY HEREBY DISCLAIMS, ANY REPRESENTATIONS OR WARRANTIES, EXPRESS
OR IMPLIED, CONCERNING THE PREMISES, THE PHYSICAL OR ENVIRONMENTAL
CONDITION OF THE PREMISES OR THE PROPERTY, THE PRESENT OR FUTURE
SUITABILITY OF THE PREMISES FOR CONTRACTOR’S BUSINESS, OR ANY OTHER
MATTER WHATSOEVER RELATING TO THE PREMISES, INCLUDING, WITHOUT
LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPOSE.
Article 3

Services and Resources

3.1
Qualified Personnel. Contractor shall utilize only competent personnel under the
supervision of, and in the employment of, Contractor (or Contractor's authorized subcontractors)
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to perform the Services. Contractor will comply with City’s reasonable requests regarding
assignment and/or removal of personnel, but all personnel, including those assigned at City’s
request, must be supervised by Contractor.
3.2
Subcontracting. Contractor may subcontract portions of the Services only upon
prior written approval of City. Contractor is responsible for its subcontractors throughout the
course of the work required to perform the Services. All Subcontracts must incorporate the terms
of Article 9 “Additional Requirements Incorporated by Reference” of this Agreement, unless
inapplicable. Neither Party shall, on the basis of this Agreement, contract on behalf of, or in the
name of, the other Party. Any agreement made in violation of this provision shall be null and
void.
3.3
Expenses.

Independent Contractor; Payment of Employment Taxes and Other

3.3.1 Independent Contractor. For the purposes of this Article 3, "Contractor"
shall be deemed to include not only Contractor, but also any agent or employee of Contractor.
Contractor acknowledges and agrees that at all times, Contractor or any agent or employee of
Contractor shall be deemed at all times to be an independent contractor and is wholly responsible
for the manner in which it performs the services and work requested by City under this
Agreement. Contractor, its agents, and employees will not represent or hold themselves out to be
employees of the City at any time. Contractor or any agent or employee of Contractor shall not
have employee status with City, nor be entitled to participate in any plans, arrangements, or
distributions by City pertaining to or in connection with any retirement, health or other benefits
that City may offer its employees. Contractor or any agent or employee of Contractor is liable for
the acts and omissions of itself, its employees and its agents. Contractor shall be responsible for
all obligations and payments, whether imposed by federal, state or local law, including, but not
limited to, FICA, income tax withholdings, unemployment compensation, insurance, and other
similar responsibilities related to Contractor’s performing services and work, or any agent or
employee of Contractor providing same. Nothing in this Agreement shall be construed as
creating an employment or agency relationship between City and Contractor or any agent or
employee of Contractor. Any terms in this Agreement referring to direction from City shall be
construed as providing for direction as to policy and the result of Contractor’s work only, and not
as to the means by which such a result is obtained. City does not retain the right to control the
means or the method by which Contractor performs work under this Agreement. Contractor
agrees to maintain and make available to City, upon request and during regular business hours,
accurate books and accounting records demonstrating Contractor’s compliance with this section.
Should City determine that Contractor, or any agent or employee of Contractor, is not
performing in accordance with the requirements of this Agreement, City shall provide Contractor
with written notice of such failure. Within five (5) business days of Contractor’s receipt of such
notice, and in accordance with Contractor policy and procedure, Contractor shall remedy the
deficiency. Notwithstanding, if City believes that an action of Contractor, or any agent or
employee of Contractor, warrants immediate remedial action by Contractor, City shall contact
Contractor and provide Contractor in writing with the reason for requesting such immediate
action.
3.3.2 Payment of Employment Taxes and Other Expenses. Should City, in
its discretion, or a relevant taxing authority such as the Internal Revenue Service or the State
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Employment Development Division, or both, determine that Contractor is an employee for
purposes of collection of any employment taxes, or should a relevant taxing authority determine
a liability for past services performed by Contractor for City, upon notification of such fact by
City, Contractor shall promptly remit such amount due. A determination of employment status
pursuant to the preceding two paragraphs shall be solely for the purposes of the particular tax in
question, and for all other purposes of this Agreement, Contractor shall not be considered an
employee of City. Notwithstanding the foregoing, Contractor agrees to indemnify and save
harmless City and its officers, agents and employees from, and, if requested, shall defend them
against any and all claims, losses, costs, damages, and expenses, including attorneys’ fees,
arising from this section.
3.4
Assignment. The Services to be performed by Contractor are personal in
character and neither this Agreement nor any duties or obligations hereunder may be assigned or
delegated by Contractor unless first approved by City by written instrument executed and
approved in the same manner as this Agreement. Any purported assignment made in violation of
this provision shall be null and void.
3.5
Standards of Operation. Contractor warrants to City that the Services will be
performed in a first-class manner with the degree of skill and care that is required by current,
good and sound professional procedures and practices, and in conformance with generally
accepted professional standards prevailing at the time the Services are performed so as to ensure
that all Services performed are correct and appropriate for the purposes contemplated in this
Agreement. Contractor will carry on its business diligently and continuously at the Premises
throughout the term. Contractor shall carefully supervise and control the operation of its
businesses in the Premises and shall employ a competent and adequate staff, all of whom shall be
Contractor’s employees and none of whom shall be deemed for any purpose whatsoever to be
City’s employees. Any material change in the character of Contractor’s business or use which is
made without the prior written consent of City, which may be withheld in City’s sole discretion,
shall constitute a default under this Agreement.
3.6
No Unlawful Uses, Nuisances, or Waste. Contractor shall not use, occupy, or
permit the use or occupancy of any of the Premises in any unlawful manner or for any illegal
purpose, or permit any offensive, noisy, or hazardous use or any waste on or about the Premises.
Contractor shall take all precautions to eliminate any nuisances or hazards relating to its
activities on or about the Premises.
Article 4
4.1

Insurance

Contractor’s Insurance.

4.1.1 Contractor, at no cost to City, shall procure and keep in effect at all times
during the Term of this Agreement, and cause its contractors and subcontractors to maintain at
all times during construction activities on the Premises, insurance as follows:
(a)
Commercial general liability insurance with limits not less than
Two Million Dollars ($2,000,000) each occurrence combined single limit for bodily injury and
property damage, including contractual liability, independent contractors, broad-form property
damage, liquor liability, fire damage legal liability (of limits not less than One Million Dollars
($1,000,000)), personal injury, products and completed operations, and explosion, collapse, and
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underground (XCU). The policy shall include an endorsement for physical abuse, sexual
molestation coverage, and food product/service liability. As well the policy shall provide for
water legal liability (of limits not less than $100,000) in which the insurer will pay this sum that
the named insured becomes legally obligated to pay as damages because of direct physical loss
to covered property caused by accident and arising out of any covered cause of loss.
(b)
Worker’s Compensation Insurance with Employer’s Liability
Limits not less than One Million Dollars ($1,000,000) each accident.
(c)
Business automobile liability insurance with limits not less than
One Million Dollars ($1,000,000) each occurrence combined single limit for bodily injury and
property damage, including owned and non-owned and hired vehicles, as applicable, if
Contractor uses or causes to be used automobiles in connection with its use of the Premises.
(d)
Business Interruption Insurance covering business interruptions
due to failures or interruptions in telecommunications services, strikes, employee lockouts, riots,
or other civil commotion.
(e)
Licensed professionals (e.g., architects, engineers, certified public
accountants, etc.) shall provide professional liability insurance with limits not less than One
Million Dollars ($1,000,000) each claim with respect to negligent acts, errors, or omissions in
connection with professional services to be provided under this Agreement or to the Premises.
(f)
Property Insurance coverage, on an all-risk form, or an equivalent
form acceptable to City, for one hundred percent (100%) of the full replacement value of the
Furniture, trade fixtures, office equipment, and other personal property used by Contractor in the
Premises and any permitted Alterations. The proceeds from any such policy shall be used by
Contractor for the replacement of Contractor's personal property. The Property Insurance Policy
shall be endorsed with a Waiver of Subrogation in favor of the City
4.1.2 Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the Term and, without
lapse, for a period of three (3) years beyond the expiration or termination of this Agreement, to
the effect that, should occurrences during the Term give rise to claims made after expiration or
termination of this Agreement, such claims shall be covered by such claims-made policies.
4.1.3 Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims investigation or
legal defense costs be included in such general annual aggregate limit, such general aggregate
limit shall double the occurrence or claims limits specified above.
4.1.4

All liability insurance policies shall be endorsed to provide the following:
(a)

Name as additional insured the Indemnified Parties listed below in

Section 5.1.
(b)
That such policies are primary insurance to any other insurance
available to the additional insureds, with respect to any claims arising out of this Agreement, and
that insurance applies separately to each insured against whom claim is made or suit is brought,
except with respect to the insurer’s limit of liability.
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4.1.5 Each insurance policy required pursuant to Section 4.1.1 above shall be
issued by an insurance company licensed in the State of California and with a general
policyholders’ rating of “A–” or better and a financial size ranking of “Class VIII” or higher in
the most recent edition of Best’s Insurance Guide.
4.1.6 Contractor shall provide thirty (30) days’ advance written notice to City of
cancellation, intended non-renewal, or reduction in coverages, except for non-payment for which
no less than ten (10) days’ notice shall be provided to City. Within one (1) business day of
receiving any notice from its insurance provider or broker of intent to cancel or materially
reduce, or cancellation, material reduction, or depletion of, its required coverage, Contractor
shall provide a copy of such notice to City and take prompt action to prevent cancellation,
material reduction, or depletion of coverage, reinstate or replenish the cancelled, reduced, or
depleted coverage, or obtain the full coverage required by this Section 4.1 (Insurance) from a
different insurer meeting the qualifications of this Section. Notice to City shall be mailed to the
address(es) for City set forth in Section 10.1.
4.1.7 Contractor shall deliver to City certificates of insurance and additional
insured policy endorsements from insurers in a form satisfactory to City, evidencing the
coverage required hereunder, on or before the Commencement Date, together with complete
copies of the policies promptly upon City’s request, and Contractor shall provide City with
certificates or policies thereafter at least thirty (30) days before the expiration dates of expiring
policies. Contractor and its contractors shall submit or cause their respective insurance brokers
to submit requested information to the War Memorial for verification of Contractor and
contractor insurance coverage. In the event Contractor shall fail to procure such insurance, or to
deliver such policies or certificates, City may procure, at its option, without waiving any rights or
remedies which City may have for Contractor’s default hereunder, the same for the account of
Contractor, and the cost thereof shall be paid to City within five (5) days after delivery to
Contractor of bills therefor.
4.1.8 Upon City’s request, Contractor and City shall periodically review the
limits and types of insurance carried pursuant to this Section 4.1. If the general commercial
practice in the City and County of San Francisco is to carry liability insurance in an amount or
coverage materially greater than the amount or coverage then being carried by Contractor for
risks comparable to those associated with the Services or Premises, then Contractor shall, at
City’s request, increase the amounts or coverage carried by Contractor to conform to such
general commercial practice.
4.1.9 Contractor’s compliance with the provisions of this Section shall in no
way relieve or decrease Contractor’s liability under Section 5.1 (Indemnification), or any of
Contractor’s other obligations under this Agreement.
4.1.10 Notwithstanding anything to the contrary in this Agreement, if any of the
required insurance coverage lapses, this Agreement shall terminate upon three (3) days’ notice to
Contractor, unless Contractor renews the insurance coverage within the notice period.
4.2
Contractor’s Personal Property. Contractor shall be responsible, at no cost to
City, for separately insuring Contractor’s Personal Property.
4.3
City’s Self-Insurance. Contractor acknowledges that City self-insures against
casualty, property damage, and public liability risks and agrees that City may, at its sole election,
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but shall not be required to, carry any third-party insurance with respect to the Center or the
Premises.
4.4
Waiver of Subrogation. Notwithstanding anything to the contrary contained
herein, City and Contractor (each a “Waiving Party”) each hereby waives any right of recovery
against the other party for any loss or damage relating to the Center or the Premises or any
operations or contents therein, whether or not such loss is caused by the fault or negligence of
such other party, to the extent such loss or damage is covered by third-party insurance that is
required to be purchased by the Waiving Party under this Agreement or is actually covered by
insurance held by the Waiving Party or its agents. Each Waiving Party agrees to obtain a waiver
of subrogation rights endorsement from applicable insurance carriers issuing policies relating to
the Center or the Premises; provided that the failure to obtain any such endorsement shall not
affect the above waiver. Such policies shall also provide for severability of interests and that an
act or omission of one of the named insureds which would void or otherwise reduce coverage
shall not reduce or void the coverage as to any insured, and shall afford coverage for all claims
based on acts, omissions, injury, or damage that occurred or arose (or the onset of which
occurred or arose) in whole or in part during the policy period.
Article 5

Indemnification.

5.1
Contractor shall indemnify and hold harmless the Indemnified Parties listed below
and their respective officers, agents and employees from, and, if requested, shall defend them
from and against any and all claims, demands, losses, damages, costs, expenses, and liability
(legal, contractual, or otherwise) arising from or in any way connected with any: (i) injury to or
death of a person, including employees of Indemnified Parties or Contractor; (ii) loss of or
damage to property; (iii) violation of local, state, or federal common law, statute or regulation,
including but not limited to privacy or personally identifiable information, health information,
disability and labor laws or regulations; (iv) strict liability imposed by any law or regulation; or
(v) losses arising from Contractor's execution of subcontracts not in accordance with the
requirements of this Agreement applicable to subcontractors; so long as such injury, violation,
loss, or strict liability (as set forth in subsections (i) – (v) above) arises directly or indirectly from
Contractor’s performance of this Agreement, including, but not limited to, Contractor’s use of
facilities or equipment provided by Indemnified Parties or others, regardless of the negligence of,
and regardless of whether liability without fault is imposed or sought to be imposed on
Indemnified Parties, except to the extent that such indemnity is void or otherwise unenforceable
under applicable law, and except where such loss, damage, injury, liability or claim is the result
of the active negligence or willful misconduct of Indemnified Parties and is not contributed to by
any act of, or by any omission to perform some duty imposed by law or agreement on
Contractor, its subcontractors, or either’s agent or employee. The foregoing indemnity shall
include, without limitation, reasonable fees of attorneys, consultants and experts and related
costs and Indemnified Parties’ costs of investigating any claims against the Indemnified Parties.
In addition to Contractor’s obligation to indemnify Indemnified Parties, Contractor
specifically acknowledges and agrees that it has an immediate and independent obligation to
defend Indemnified Parties from any claim which actually or potentially falls within this
indemnification provision, even if the allegations are or may be groundless, false or fraudulent,
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which obligation arises at the time such claim is tendered to Contractor by Indemnified Parties
and continues at all times thereafter.
Contractor shall indemnify and hold Indemnified Parties harmless from all loss and
liability, including attorneys’ fees, court costs and all other litigation expenses for any
infringement of the patent rights, copyright, trade secret or any other proprietary right or
trademark, and all other intellectual property claims of any person or persons arising directly or
indirectly from the receipt by Indemnified Parties, or any of their respective officers or agents, of
Contractor's Services.
The parties, including their respective officers, agents and employees, to be indemnified
by Operator pursuant to this Section include:
1. The City and County of San Francisco;
2. San Francisco Performing Arts Center Foundation;
3. San Francisco Symphony Association;
4. San Francisco Opera Association; and
5. San Francisco Ballet Association
(individually and collectively, the “Indemnified Parties”).
Article 6

Liability of the Parties

6.1
Liability of City. NOTWITHSTANDING ANY OTHER PROVISION OF THIS
AGREEMENT, IN NO EVENT SHALL CITY BE LIABLE, REGARDLESS OF WHETHER
ANY CLAIM IS BASED ON CONTRACT OR TORT, FOR ANY SPECIAL,
CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES, INCLUDING, BUT NOT
LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION WITH THIS
AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS
AGREEMENT.
6.2
Non-Liability of City Officials, Employees, and Agents. No elective or
appointive board, commission, member, officer, employee, or other agent of City shall be
personally liable to Contractor, its successors and assigns in the event of any default or breach by
City for any amount that may become due to Contractor, its successors and assigns, or for any
obligation of City under this Agreement.
6.3
Liability for Use of Equipment. City shall not be liable for any damage to
persons or property as a result of the use, misuse or failure of any equipment used by Contractor,
or any of its subcontractors, or by any of their employees, even though such equipment is
furnished, rented or loaned by City.
6.4
Liability for Incidental and Consequential Damages. Contractor shall be
responsible for incidental and consequential damages resulting in whole or in part from
Contractor’s acts or omissions.
6.5
Limitation on Landlord’s Liability; Waiver of Claims. City shall not be
responsible for or liable to Contractor, and Contractor hereby assumes the risk of, and waives
and releases City and its employees and agents from any and all liabilities, losses, costs, claims,
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judgments, settlements, damages, liens, fines, penalties, and expenses, including, without
limitation, direct and vicarious liability of every kind (collectively, “Claims”), for, any injury,
loss or damage to any person or property in or about the Premises by or from any cause
whatsoever, including, without limitation, (a) any act or omission of persons occupying
adjoining premises or any part of the Building adjacent to or connected with the Premises,
(b) theft, (c) explosion, fire, steam, oil, electricity, water, gas, rain, pollution, or contamination,
(d) stopped, leaking, or defective Building Systems, (e) Building defects, and (f) any other acts,
omissions, or causes. Nothing in this Section shall relieve City from liability caused solely and
directly by the gross negligence or willful misconduct of City or its employees or agents, but
City shall not be liable under any circumstances for any consequential, incidental, or punitive
damages.
Article 7

Payment of Taxes

7.1
Except for any applicable California sales and use taxes charged by Contractor to
City, Contractor shall pay all taxes, including possessory interest taxes levied upon or as a result
of this Agreement, or the Services delivered pursuant hereto. Contractor shall remit to the State
of California any sales or use taxes paid by City to Contractor under this Agreement. Contractor
agrees to promptly provide information requested by the City to verify Contractor's compliance
with any State requirements for reporting sales and use tax paid by City under this Agreement.
7.2
Contractor acknowledges that this Agreement may create a “possessory interest”
for property tax purposes. Generally, such a possessory interest is not created unless the
Agreement entitles the Contractor to possession, occupancy, or use of City property for private
gain. If such a possessory interest is created, then the following shall apply:
7.2.1 Contractor, on behalf of itself and any permitted successors and assigns,
recognizes and understands that Contractor, and any permitted successors and assigns, may be
subject to real property tax assessments on the possessory interest.
7.2.2 Contractor, on behalf of itself and any permitted successors and assigns,
recognizes and understands that the creation, extension, renewal, or assignment of this
Agreement may result in a “change in ownership” for purposes of real property taxes, and
therefore may result in a revaluation of any possessory interest created by this Agreement.
Contractor accordingly agrees on behalf of itself and its permitted successors and assigns to
report on behalf of the City to the County Assessor the information required by Revenue and
Taxation Code section 480.5, as amended from time to time, and any successor provision.
7.2.3 Contractor, on behalf of itself and any permitted successors and assigns,
recognizes and understands that other events also may cause a change of ownership of the
possessory interest and result in the revaluation of the possessory interest. (see, e.g., Rev. & Tax.
Code section 64, as amended from time to time). Contractor accordingly agrees on behalf of
itself and its permitted successors and assigns to report any change in ownership to the County
Assessor, the State Board of Equalization or other public agency as required by law.
7.2.4 Contractor further agrees to provide such other information as may be
requested by the City to enable the City to comply with any reporting requirements for
possessory interests that are imposed by applicable law.
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Article 8
8.1

Termination and Default

Termination for Convenience

8.1.1 City shall have the option, in its sole discretion, to terminate this
Agreement, at any time during the term hereof, for convenience and without cause upon ninety
(90) day written notice to the Contractor. City shall exercise this option by giving Contractor
written notice of termination. The notice shall specify the date on which termination shall
become effective.
8.1.2 Upon receipt of the notice of termination, Contractor shall commence and
perform, with diligence, all actions necessary on the part of Contractor to effect the termination
of this Agreement on the date specified by City and to minimize the liability of Contractor and
City to third parties as a result of termination. All such actions shall be subject to the prior
approval of City. Such actions shall include, without limitation:
(a)
Halting the performance of all Services under this Agreement on
the date(s) and in the manner specified by City.
(b)
Terminating all existing orders and subcontracts, and not placing
any further orders or subcontracts for materials, Services, equipment or other items.
(c)
Completing performance of any Services that City designates to be
completed prior to the date of termination specified by City.
(d)
Taking such action as may be necessary, or as the City may direct,
for the protection and preservation of any property related to this Agreement which is in the
possession of Contractor and in which City has or may acquire an interest.
8.2

Termination for Default; Remedies.

8.2.1 Each of the following shall constitute an immediate event of default
(“Event of Default”) under this Agreement:
(a)
Contractor fails or refuses to perform or observe any term,
covenant or condition contained in any of the following Sections of this Agreement:
1.1
3.4
Article 4
Article 5

Submitting False Claims
Assignment
Insurance
Indemnification

Article 7
9.8
10.9
11.1

Payment of Taxes
Alcohol and Drug-Free Workplace
Compliance with Laws
Nondisclosure of Private, Proprietary or
Confidential Information

(b)
Contractor fails or refuses to perform or observe any other term,
covenant or condition contained in this Agreement, including any obligation imposed by
ordinance or statute and incorporated by reference herein, and such default continues for a period
of ten days after written notice thereof from City to Contractor.
(c)
Contractor (i) is generally not paying its debts as they become due;
(ii) files, or consents by answer or otherwise to the filing against it of a petition for relief or
reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take
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advantage of any bankruptcy, insolvency or other debtors’ relief law of any jurisdiction; (iii)
makes an assignment for the benefit of its creditors; (iv) consents to the appointment of a
custodian, receiver, trustee or other officer with similar powers of Contractor or of any
substantial part of Contractor’s property; or (v) takes action for the purpose of any of the
foregoing.
(d)
A court or government authority enters an order (i) appointing a
custodian, receiver, trustee or other officer with similar powers with respect to Contractor or with
respect to any substantial part of Contractor’s property, (ii) constituting an order for relief or
approving a petition for relief or reorganization or arrangement or any other petition in
bankruptcy or for liquidation or to take advantage of any bankruptcy, insolvency or other
debtors’ relief law of any jurisdiction or (iii) ordering the dissolution, winding-up or liquidation
of Contractor.
8.2.2 On and after any Event of Default, City shall have the right to exercise its
legal and equitable remedies, including, without limitation, the right to terminate this Agreement
or to seek specific performance of all or any part of this Agreement. In addition, where
applicable, City shall have the right (but no obligation) to cure (or cause to be cured) on behalf of
Contractor any Event of Default; Contractor shall pay to City on demand all costs and expenses
incurred by City in effecting such cure, with interest thereon from the date of incurrence at the
maximum rate then permitted by law. City shall have the right to offset from any amounts due to
Contractor under this Agreement or any other agreement between City and Contractor: (i) all
damages, losses, costs or expenses incurred by City as a result of an Event of Default; and (ii)
any liquidated damages levied upon Contractor pursuant to the terms of this Agreement; and
(iii), any damages imposed by any ordinance or statute that is incorporated into this Agreement
by reference, or into any other agreement with the City.
8.2.3 All remedies provided for in this Agreement may be exercised
individually or in combination with any other remedy available hereunder or under applicable
laws, rules and regulations. The exercise of any remedy shall not preclude or in any way be
deemed to waive any other remedy. Nothing in this Agreement shall constitute a waiver or
limitation of any rights that City may have under applicable law.
8.2.4 Any notice of default must be sent by registered mail to the address set
forth in Section 10.1.
8.3
Non-Waiver of Rights. The omission by either party at any time to enforce any
default or right reserved to it, or to require performance of any of the terms, covenants, or
provisions hereof by the other party at the time designated, shall not be a waiver of any such
default or right to which the party is entitled, nor shall it in any way affect the right of the party
to enforce such provisions thereafter.
8.4

Rights and Duties upon Termination or Expiration.

8.4.1 This Section and the following Sections of this Agreement listed below,
shall survive termination or expiration of this Agreement:
1.1

Submitting False Claims

10.6
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Article 4
Article 5
6.1
6.4

Insurance
Indemnification
Liability of City
Liability for Incidental and
Consequential Damages
Article 7 Payment of Taxes

10.7
10.8
10.9
10.10

Construction
Entire Agreement
Compliance with Laws
Severability

11.1

Nondisclosure of Private,
Proprietary or Confidential
Information

8.4.2 Subject to the survival of the Sections identified in Section 8.4.1, above, if
this Agreement is terminated prior to expiration of the term specified in the Agreement, this
Agreement shall be of no further force or effect. Contractor shall transfer title to City, and deliver
in the manner, at the times, and to the extent, if any, directed by City, any work in progress,
completed work, supplies, equipment, and other materials produced as a part of, or acquired in
connection with the performance of this Agreement, and any completed or partially completed
work which, if this Agreement had been completed, would have been required to be furnished to
City.
Article 9

Additional Requirements Incorporated by Reference

9.1
Laws Incorporated by Reference. The full text of the laws listed in this Article
9, including enforcement and penalty provisions, are incorporated by reference into this
Agreement. The full text of the San Francisco Municipal Code provisions incorporated by
reference in this Article and elsewhere in the Agreement ("Mandatory City Requirements") are
available at http://www.amlegal.com/codes/client/san-francisco_ca/.
9.2
Conflict of Interest. By executing this Agreement, Contractor certifies that it
does not know of any fact which constitutes a violation of Section 15.103 of the City’s Charter;
Article III, Chapter 2 of City’s Campaign and Governmental Conduct Code; Title 9, Chapter 7 of
the California Government Code (Section 87100 et seq.), or Title 1, Division 4, Chapter 1,
Article 4 of the California Government Code (Section 1090 et seq.), and further agrees promptly
to notify the City if it becomes aware of any such fact during the term of this Agreement.
9.3
Prohibition on Use of Public Funds for Political Activity. In performing the
Services, Contractor shall comply with San Francisco Administrative Code Chapter 12G, which
prohibits funds appropriated by the City for this Agreement from being expended to participate
in, support, or attempt to influence any political campaign for a candidate or for a ballot measure.
Contractor is subject to the enforcement and penalty provisions in Chapter 12G.
9.4

Nondiscrimination Requirements.

9.4.1 Covenant Not to Discriminate. In the performance of this Agreement,
Contractor agrees not to discriminate against any Contractor employee, any City employee
working with Contractor, or any applicant for employment with Contractor, or against any
person seeking accommodations, advantages, facilities, privileges, services, or membership in all
business, social, or other establishments or organizations, on the basis of the fact or perception of
a person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientation, gender identity, domestic partner status, marital status, disability, or Acquired
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Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of
such protected classes, or in retaliation for opposition to discrimination against such classes.
9.4.2 Non Discrimination in Contracts. Contractor shall include in all
subcontracts relating to the Premises a non-discrimination clause applicable to such other
subcontractor in substantially the form of subsection 9.4.1 above. In addition, Contractor shall
comply with the provisions of Chapters 12B and 12C of the San Francisco Administrative Code.
Contractor shall incorporate by reference in all subcontracts the provisions of Sections12B.2(a),
12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code and shall require all
subcontractors to comply with such provisions. Contractor is subject to the enforcement and
penalty provisions in Chapters 12B and 12C. Contractor’s failure to comply with the obligations
in this subsection shall constitute a material breach of this Agreement.
9.4.3 Nondiscrimination in the Provision of Employee Benefits. San
Francisco Administrative Code 12B.2. Contractor does not as of the date of this Agreement, and
will not during the term of this Agreement, in any of its operations in San Francisco, on real
property owned by San Francisco, or where work is being performed for the City elsewhere in
the United States, discriminate in the provision of employee benefits between employees with
domestic partners and employees with spouses and/or between the domestic partners and spouses
of such employees, subject to the conditions set forth in San Francisco Administrative Code
Section12B.2.
9.5
Minimum Compensation Ordinance. [Not applicable per exclusion in Section
12P.2(e)(16) of the San Francisco Administrative Code.]
9.6
Health Care Accountability Ordinance. Unless exempt, Contractor agrees to
comply fully with and be bound by all of the provisions of the Health Care Accountability
Ordinance (“HCAO”), as set forth in San Francisco Administrative Code Chapter 12Q, including
the remedies provided, and implementing regulations, as the same may be amended from time to
time. The provisions of Chapter 12Q are incorporated herein by reference and made a part of
this Agreement as though fully set forth. The text of the HCAO is available on the web at
http://www.sfgov.org/olse/hcao. Capitalized terms used in this Section and not defined in this
Agreement shall have the meanings assigned to such terms in Chapter 12Q.
9.6.1 For each Covered Employee, Contractor shall provide the appropriate
health benefit set forth in Section 12Q.3 of the HCAO. If Contractor chooses to offer the health
plan option, such health plan shall meet the minimum standards set forth by the San Francisco
Health Commission.
9.6.2 Notwithstanding the above, if the Contractor is a small business as defined
in Section 12Q.3(d) of the HCAO, it shall have no obligation to comply with subsection (a)
above.
9.6.3 Contractor’s failure to comply with the HCAO shall constitute a material
breach of this Agreement. City shall notify Contractor if such a breach has occurred. If, within
thirty (30) days after receiving City’s written notice of a breach of this Agreement for violating
the HCAO, Contractor fails to cure such breach or, if such breach cannot reasonably be cured
within such period of thirty (30) days, Contractor fails to commence efforts to cure within such
period, or thereafter fails diligently to pursue such cure to completion, City shall have the right to
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pursue the remedies set forth in Section 12Q.5(f)(1–5). Each of these remedies shall be
exercisable individually or in combination with any other rights or remedies available to City.
9.6.4 Any Subcontract entered into by Contractor shall require the
Subcontractor to comply with the requirements of the HCAO and shall contain contractual
obligations substantially the same as those set forth in this Section. Contractor shall notify City’s
War Memorial when it enters into such a Subcontract and shall certify to the War Memorial that
it has notified the Subcontractor of the obligations under the HCAO and has imposed the
requirements of the HCAO on Subcontractor through the Subcontract. Each Contractor shall be
responsible for its Subcontractors’ compliance with this Chapter. If a Subcontractor fails to
comply, City may pursue the remedies set forth in this Section against Contractor based on the
Subcontractor’s failure to comply, provided that City has first provided Contractor with notice
and an opportunity to obtain a cure of the violation.
9.6.5 Contractor shall not discharge, reduce in compensation, or otherwise
discriminate against any employee for notifying City with regard to Contractor’s compliance or
anticipated compliance with the requirements of the HCAO, for opposing any practice
proscribed by the HCAO, for participating in proceedings related to the HCAO, or for seeking to
assert or enforce any rights under the HCAO by any lawful means.
9.6.6 Contractor represents and warrants that it is not an entity that was set up,
or is being used, for the purpose of evading the intent of the HCAO.
9.6.7

Contractor shall keep itself informed of the current requirements of the

HCAO.
9.6.8 Contractor shall provide reports to City in accordance with any reporting
standards promulgated by City under the HCAO, including reports on Subcontractors and
SubContractors, as applicable.
9.6.9 Contractor shall provide City with access to records pertaining to
compliance with HCAO after receiving a written request from City to do so and being provided
at least five (5) business days to respond.
9.6.10 City may conduct random audits of Contractor to ascertain its compliance
with HCAO. Contractor agrees to cooperate with City when it conducts such audits.
9.6.11 If Contractor is exempt from the HCAO when this Agreement is executed
because its amount is less than Twenty-Five Thousand Dollars ($25,000), but Contractor later
enters into an agreement or agreements that cause Contractor’s aggregate amount of all
agreements with City to reach Seventy-Five Thousand Dollars ($75,000), all the agreements
shall be thereafter subject to the HCAO. This obligation arises on the effective date of the
agreement that causes the cumulative amount of agreements between Contractor and the
Contracting Department to be equal to or greater than Seventy-Five Thousand Dollars ($75,000)
in the fiscal year.
9.7
First Source Hiring Program. Contractor must comply with all of the provisions
of the First Source Hiring Program, Chapter 83 of the San Francisco Administrative Code, that
apply to this Agreement, and Contractor is subject to the enforcement and penalty provisions in
Chapter 83.
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9.8
Alcohol and Drug-Free Workplace. City reserves the right to deny access to, or
require Contractor to remove from, City facilities personnel of any Contractor or subcontractor
who City has reasonable grounds to believe has engaged in alcohol abuse or illegal drug activity
which in any way impairs City's ability to maintain safe work facilities or to protect the health
and well-being of City employees and the general public. City shall have the right of final
approval for the entry or re-entry of any such person previously denied access to, or removed
from, City facilities. Illegal drug activity means possessing, furnishing, selling, offering,
purchasing, using or being under the influence of illegal drugs or other controlled substances for
which the individual lacks a valid prescription. Alcohol abuse means being under the influence
of alcohol.
9.9
Prohibition of Tobacco Sales and Advertising. Contractor acknowledges and
agrees that no advertising or sale of cigarettes or tobacco products is allowed on the Premises.
This advertising prohibition includes the placement of the name of a company producing
cigarettes or tobacco products or the name of any cigarette or tobacco product in any promotion
of any event or product.
9.10 Limitations on Contributions. By executing this Agreement, Contractor
acknowledges that it is familiar with section 1.126 of the City’s Campaign and Governmental
Conduct Code, which prohibits any person who contracts with the City for the rendition of
personal services, for the furnishing of any material, supplies or equipment, for the sale or lease
of any land or building, or for a grant, loan or loan guarantee, from making any campaign
contribution to (1) an individual holding a City elective office if the contract must be approved
by the individual, a board on which that individual serves, or the board of a state agency on
which an appointee of that individual serves, (2) a candidate for the office held by such
individual, or (3) a committee controlled by such individual, at any time from the
commencement of negotiations for the contract until the later of either the termination of
negotiations for such contract or six months after the date the contract is approved. The
prohibition on contributions applies to each prospective party to the contract; each member of
Contractor’s board of directors; Contractor’s chairperson, chief executive officer, chief financial
officer and chief operating officer; any person with an ownership interest of more than 20
percent in Contractor; any subcontractor listed in the bid or contract; and any committee that is
sponsored or controlled by Contractor. Contractor must inform each such person of the limitation
on contributions imposed by Section 1.126 and provide the names of the persons required to be
informed to City.
9.11

Consideration of Criminal History in Hiring and Employment Decisions.

9.11.1 Contractor agrees to comply fully with and be bound by all of the
provisions of Chapter 12T, “City Contractor/Subcontractor Consideration of Criminal History in
Hiring and Employment Decisions,” of the San Francisco Administrative Code (“Chapter 12T”),
including the remedies provided, and implementing regulations, as may be amended from time to
time. The provisions of Chapter 12T are incorporated by reference and made a part of this
Agreement as though fully set forth herein. The text of the Chapter 12T is available on the web
at http://sfgov.org/olse/fco. Contractor is required to comply with all of the applicable provisions
of 12T, irrespective of the listing of obligations in this Section. Capitalized terms used in this
Section and not defined in this Agreement shall have the meanings assigned to such terms in
Chapter 12T.
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9.11.2 The requirements of Chapter 12T shall only apply to a Contractor’s or
Subcontractor’s operations to the extent those operations are in furtherance of the performance of
this Agreement, shall apply only to applicants and employees who would be or are performing
work in furtherance of this Agreement, and shall apply when the physical location of the
employment or prospective employment of an individual is wholly or substantially within the
City of San Francisco. Chapter 12T shall not apply when the application in a particular context
would conflict with federal or state law or with a requirement of a government agency
implementing federal or state law.
9.12 Food Service Waste Reduction Requirements. Contractor shall comply with the
Food Service Waste Reduction Ordinance, as set forth in San Francisco Environment Code
Chapter 16, including but not limited to the remedies for noncompliance provided therein.
Accordingly, Contractor acknowledges that City contractors and lessees may not use Disposable
Food Service Ware that contains Polystyrene Foam in City buildings and while performing under
a City contract or lease, and shall instead use suitable Biodegradable/Compostable or Recyclable
Disposable Food Service Ware. This provision is a material term of this Agreement.
9.13 Nutritional Standards for Vending Machines; Recommended Nutritional
Guidelines for Restaurants on City Property. Contractor shall comply with the applicable
provisions of Chapter 4, Section 4.9-1 (“Nutritional Standards for Vending Machines;
Nutritional Guidelines for Food Served at City Meetings and Events; Recommended Nutritional
Guidelines on City Property”) of the San Francisco Administrative Code. Operator shall
incorporate by reference in all subcontracts the applicable provisions of Section 4.9-1 and shall
require all subcontractors to comply with such provisions. Failure by Operator to comply with
any of the applicable requirements of Section 4.9-1 shall constitute a material breach of contract.
9.14 Restriction on the Sale or Distribution on City Property of Bottled Water.
Contractor shall comply with the applicable provisions of Chapter 24 (“Bottled Drinking Water”)
of the San Francisco Environment Code which prohibits the sale or distribution of drinking water
in a sealed rigid plastic bottle having a capacity of 21 fluid ounces or less at events on City
property.
9.15 Tropical Hardwood and Virgin Redwood Ban. Pursuant to San Francisco
Environment Code Section 804(b), the City urges Contractor not to import, purchase, obtain, or
use for any purpose, any tropical hardwood, tropical hardwood wood product, virgin redwood or
virgin redwood wood product.
9.16 Preservative-Treated Wood Containing Arsenic. Contractor may not purchase
preservative-treated wood products containing arsenic in the performance of this Agreement
unless an exemption from the requirements of Environment Code Chapter 13 is obtained from
the Department of Environment under Section 1304 of the Environment Code. The term
“preservative-treated wood containing arsenic” shall mean wood treated with a preservative that
contains arsenic, elemental arsenic, or an arsenic copper combination, including, but not limited
to, chromated copper arsenate preservative, ammoniac copper zinc arsenate preservative, or
ammoniacal copper arsenate preservative. Contractor may purchase preservative-treated wood
products on the list of environmentally preferable alternatives prepared and adopted by the
Department of Environment. This provision does not preclude Contractor from purchasing
preservative-treated wood containing arsenic for saltwater immersion. The term “saltwater
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immersion” shall mean a pressure-treated wood that is used for construction purposes or
facilities that are partially or totally immersed in saltwater.
9.17 Resource Efficient City Buildings. Contractor acknowledges that the City and
County of San Francisco has enacted San Francisco Environment Code Sections 700 to 713
relating to green building requirements for the design, construction, and operation of buildings
owned or leased by City. Contractor hereby agrees that it shall comply with all applicable
provisions of such code sections.
9.18 Restrictions on the Use of Pesticides. Chapter 3 of the San Francisco
Environment Code (the Integrated Pest Management Program Ordinance or “IPM Ordinance”)
describes an integrated pest management (“IPM”) policy to be implemented by all City
departments. Contractor shall not use or apply or allow the use or application of any pesticides
on the Premises or contract with any party to provide pest abatement or control services to the
Premises without first receiving City’s written approval of an IPM plan that (a) lists, to the
extent reasonably possible, the types and estimated quantities of pesticides that Contractor may
need to apply to the Premises during the term of this Agreement, (b) describes the steps
Contractor will take to meet City’s IPM Policy described in Section 300 of the IPM Ordinance,
and (c) identifies, by name, title, address, and telephone number, an individual to act as the
Contractor’s primary IPM contact person with City. Contractor shall comply, and shall require
all of Contractor’s contractors to comply, with the IPM plan approved by City and shall comply
with the requirements of Sections 300(d), 302, 304, 305(f), 305(g), and 306 of the IPM
Ordinance, as if Contractor were a City department. Among other matters, such provisions of the
IPM Ordinance: (i) provide for the use of pesticides only as a last resort, (ii) prohibit the use or
application of pesticides on property owned by City, except for pesticides granted an exemption
under Section 303 of the IPM Ordinance (including pesticides included on the most current
Reduced Risk Pesticide List compiled by City’s Department of the Environment), (iii) impose
certain notice requirements, and (iv) require Contractor to keep certain records and to report to
City all pesticide use at the Premises by Contractor’s staff or contractors.
If Contractor or Contractor’s contractor will apply pesticides to outdoor areas at
the Premises, Contractor must first obtain a written recommendation from a person holding a
valid Agricultural Pest Control Advisor license issued by the California Department of Pesticide
Regulation (“CDPR”) and any such pesticide application shall be made only by or under the
supervision of a person holding a valid, CDPR-issued Qualified Applicator certificate or
Qualified Applicator license. City’s current Reduced Risk Pesticide List and additional details
about pest management on City property can be found at the San Francisco Department of the
Environment website, http://sfenvironment.org/ipm.
Article 10

General Provisions

10.1 Notices to the Parties. Unless otherwise indicated in this Agreement, all written
communications sent by the Parties may be by U.S. mail or e-mail, and shall be addressed as
follows:
To City:

Elizabeth Murray, Managing Director
San Francisco War Memorial and Performing Arts Center
401 Van Ness Avenue, Suite 110
San Francisco, CA 94102
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Elizabeth.murray@sfgov.org
To Contractor: [insert name of contractor, mailing address, and e-mail address]
Any notice of default must be sent by registered mail. Either Party may change the
address to which notice is to be sent by giving written notice thereof to the other Party. If email
notification is used, the sender must specify a receipt notice.
10.2 Compliance with Americans with Disabilities Act. Contractor shall provide the
Services in a manner that complies with the Americans with Disabilities Act (ADA), including
but not limited to Title II's program access requirements, and all other applicable federal, state
and local disability rights legislation.
10.3 Sunshine Ordinance. In accordance with Section 67.24(e) of the San Francisco
Administrative Code, contracts, contractors’ bids, Agreements, agreements, responses to
Requests for Proposals, and all other records of communications between City and persons or
firms seeking contracts will be open to inspection immediately after a contract has been awarded.
Nothing in this provision requires the disclosure of a private person’s or organization’s net worth
or other proprietary financial data submitted for qualification for a contract, Agreement,
agreement, or other benefit until and unless that person or organization is awarded the contract,
Agreement, agreement, or benefit. Information provided which is covered by this Section will
be made available to the public upon request.
10.4 Modification of this Agreement. This Agreement may not be modified, nor may
compliance with any of its terms be waived, except as noted in Section 10.1, “Notices to
Parties,” regarding change in personnel or place, and except by written instrument executed and
approved in the same manner as this Agreement
10.5

Dispute Resolution Procedure.

10.5.1 Negotiation; Alternative Dispute Resolution. The Parties will attempt in
good faith to resolve any dispute or controversy arising out of or relating to the performance of
services under this Agreement. If the Parties are unable to resolve the dispute, then, pursuant to
San Francisco Administrative Code Section 21.36, Contractor may submit to the Contracting
Officer a written request for administrative review and documentation of the Contractor's
claim(s). Upon such request, the Contracting Officer shall promptly issue an administrative
decision in writing, stating the reasons for the action taken and informing the Contractor of its
right to judicial review. If agreed by both Parties in writing, disputes may be resolved by a
mutually agreed-upon alternative dispute resolution process. If the parties do not mutually agree
to an alternative dispute resolution process or such efforts do not resolve the dispute, then either
Party may pursue any remedy available under California law. The status of any dispute or
controversy notwithstanding, Contractor shall proceed diligently with the performance of its
obligations under this Agreement in accordance with the Agreement and the written directions of
the City. Neither Party will be entitled to legal fees or costs for matters resolved under this
section.
10.5.2 Government Code Claim Requirement. No suit for money or damages
may be brought against the City until a written claim therefor has been presented to and rejected
by the City in conformity with the provisions of San Francisco Administrative Code Chapter 10
and California Government Code Section 900, et seq. Nothing set forth in this Agreement shall
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operate to toll, waive or excuse Contractor's compliance with the California Government Code
Claim requirements set forth in San Francisco Administrative Code Chapter 10 and California
Government Code Section 900, et seq.
10.6 Agreement Made in California; Venue. The formation, interpretation and
performance of this Agreement shall be governed by the laws of the State of California. Venue
for all litigation relative to the formation, interpretation and performance of this Agreement shall
be in San Francisco.
10.7 Construction. All paragraph captions are for reference only and shall not be
considered in construing this Agreement.
10.8 Entire Agreement. This contract sets forth the entire Agreement between the
parties, and supersedes all other oral or written provisions. This Agreement may be modified
only as provided in Section 10.4, “Modification of this Agreement.”
10.9 Compliance with Laws. Contractor shall keep itself fully informed of the City’s
Charter, codes, ordinances and duly adopted rules and regulations of the City and of all state, and
federal laws in any manner affecting the performance of this Agreement, and must at all times
comply with such local codes, ordinances, and regulations and all applicable laws as they may be
amended from time to time.
10.10 Severability. Should the application of any provision of this Agreement to any
particular facts or circumstances be found by a court of competent jurisdiction to be invalid or
unenforceable, then (a) the validity of other provisions of this Agreement shall not be affected or
impaired thereby, and (b) such provision shall be enforced to the maximum extent possible so as
to effect the intent of the parties and shall be reformed without further action by the parties to the
extent necessary to make such provision valid and enforceable.
10.11 Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of City and Contractor, and both Parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No Party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the Party
drafting the clause shall apply to the interpretation or enforcement of this Agreement.
Article 11
11.1

Data and Security

Nondisclosure of Private, Proprietary or Confidential Information.

11.1.1 If this Agreement requires City to disclose "Private Information" to
Contractor within the meaning of San Francisco Administrative Code Chapter 12M, Contractor
and subcontractor shall use such information only in accordance with the restrictions stated in
Chapter 12M and in this Agreement and only as necessary in performing the Services.
Contractor is subject to the enforcement and penalty provisions in Chapter 12M.
11.1.2 In the performance of Services, Contractor may have access to City's
proprietary or confidential information, the disclosure of which to third parties may damage City.
If City discloses proprietary or confidential information to Contractor, such information must be
held by Contractor in confidence and used only in performing the Agreement. Contractor shall
exercise the same standard of care to protect such information as a reasonably prudent contractor
would use to protect its own proprietary or confidential information.
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11.2 Payment Card Industry (“PCI”) Requirements. Contractors providing services
and products that handle, transmit or store cardholder data, are subject to the following
requirements:
11.2.1 Applications shall be compliant with the Payment Application Data
Security Standard (PA-DSS) and validated by a Payment Application Qualified Security
Assessor (PA-QSA). A Contractor whose application has achieved PA-DSS certification must
then be listed on the PCI Councils list of PA-DSS approved and validated payment applications.
11.2.2 Gateway providers shall have appropriate Payment Card Industry Data
Security Standards (PCI DSS) certification as service providers
(https://www.pcisecuritystandards.org/index.shtml). Compliance with the PCI DSS shall be
achieved through a third party audit process. The Contractor shall comply with Visa Cardholder
Information Security Program (CISP) and MasterCard Site Data Protection (SDP) programs.
11.2.3 For any Contractor that processes PIN Debit Cards, payment card devices
supplied by Contractor shall be validated against the PCI Council PIN Transaction Security
(PTS) program.
11.2.4 For items 13.2.1 to 13.2.3 above, Contractor shall provide a letter from
their qualified security assessor (QSA) affirming their compliance and current PCI or PTS
compliance certificate.
11.2.5 Contractor shall be responsible for furnishing City with an updated PCI
compliance certificate 30 calendar days prior to its expiration.
11.2.6 Bank Accounts. Collections that represent funds belonging to the City and
County of San Francisco shall be deposited, without detour to a third party’s bank account, into a
City and County of San Francisco bank account designated by the Office of the Treasurer and
Tax Collector.
Article 12

MacBride And Signature

12.1 MacBride Principles - Northern Ireland. The provisions of San Francisco
Administrative Code §12F are incorporated herein by this reference and made part of this
Agreement. By signing this Agreement, Contractor confirms that Contractor has read and
understood that the City urges companies doing business in Northern Ireland to resolve
employment inequities and to abide by the MacBride Principles, and urges San Francisco
companies to do business with corporations that abide by the MacBride Principles.
Article 13
13.1

Hazardous Materials

Intentionally Omitted.

13.2 No Hazardous Materials. Contractor covenants and agrees that neither
Contractor nor any of its Agents or Invitees shall cause or permit any Hazardous Material to be
brought upon, kept, used, stored, generated, or disposed of in, on or about the Property, or
transported to or from the Property, with the sole exception that Contractor may keep and use
such substances in the Premises in such reasonably limited amounts as are customarily used for
general office purposes (such as copy toner and other normal office and cleaning supplies) and
may generate such substances as a result of measures taken for alterations or repairs and
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maintenance as permitted under this Agreement that disturb or remove lead-based or presumed
lead-based paint from the exterior or interior surfaces of the Premises so long as such storage,
transportation, use, and disposal are in compliance with all applicable Environmental Laws at all
times. Contractor shall give immediate written notice to City of: (a) any action, proceeding, or
inquiry by any governmental authority (including, without limitation, the California State
Department of Health Services, the State or any Regional Water Quality Control Board, the Bay
Area Air Quality Management District, or any local governmental entity) against Contractor with
respect to the presence or Release or suspected presence or Release of Hazardous Material on the
Premises, Building, or Property or the migration thereof from or to other property; (b) all
demands or claims made or threatened by any third party against Contractor or the Premises,
Building, or Property relating to any loss or injury resulting from any Hazardous Materials;
(c) any Release of Hazardous Material on or about the Premises or any other part of the Property
has occurred that may require any Investigation or Remediation; and (d) all matters of which
Contractor is required to give notice pursuant to Section 25359.7 of the California Health and
Safety Code.
13.3 Contractor’s Environmental Indemnity. If Contractor breaches any of its
obligations contained in this Section, or, if any act or omission of Contractor, its Agents, or
Invitees, results in any Release of Hazardous Material in, on, under or about the Premises or any
other part of the Property in violation of any applicable Environmental Laws, then, without
limiting Contractor’s Indemnity contained in Article 5 (Indemnification), Contractor shall, on
behalf of itself and its successors and assigns, Indemnify the Indemnified Parties, and each of
them, from and against all Claims (including, without limitation, damages for decrease in value
of the Premises or the Property, the loss or restriction of the use of rentable or usable space or of
any amenity of the Premises or the Property, and sums paid in settlement of claims, attorneys’
fees, consultants’ fees, and experts’ fees and costs) arising during or after the Term of this
Agreement and relating to such Release. The foregoing Indemnity includes, without limitation,
costs incurred in connection with activities undertaken to Investigate and Remediate Hazardous
Material and to restore the Property to its prior condition, fines, and penalties assessed for the
violation of any applicable Environmental Laws, and any natural resource damages. Without
limiting the foregoing, if Contractor or any of its Agents or Invitees causes or permits the
Release of any Hazardous Material in, on, under or about the Premises or any other part of the
Property, Contractor shall immediately and at no expense to City take any and all appropriate
actions to return the Premises or the Property affected thereby to the condition existing prior to
such Release and otherwise Investigate and Remediate the Release in accordance with all
Environmental Laws. Contractor specifically acknowledges and agrees that it has an immediate
and independent obligation to defend City from any claim which actually or potentially falls
within this indemnity provision even if such allegation is or may be groundless, fraudulent, or
false, which obligation arises at the time such claim is tendered to Contractor by City and
continues at all times thereafter. Contractor shall afford City a full opportunity to participate in
any discussions with governmental regulatory agencies regarding any settlement agreement,
cleanup or abatement agreement, consent decree, or other compromise or proceeding involving
Hazardous Material.
13.4 Survival of Obligation. Contractor’s obligations under this Article 13 shall
survive the Expiration Date or other termination of this Agreement.
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13.5 Hazardous Substance Disclosure. California law requires landlords to disclose
to tenants the presence or potential presence of certain Hazardous Materials. Accordingly,
Contractor is hereby advised that occupation of the Premises and use of the Premises may lead to
exposure to Hazardous Materials, including, but not limited to, gasoline, diesel, and other vehicle
fluids, vehicle exhaust, office maintenance fluids, tobacco smoke, methane, and building
materials containing chemicals, such as formaldehyde. By the execution of this Agreement,
Contractor acknowledges that the notices and warnings set forth above satisfy the requirements
of California Health and Safety Code Section 25359.7 and related statutes.
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